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DETERMINATION AND REASONS
1.
The appellant is a citizen of Morocco born on 14 December 1964.

2.
On 26 March 2010, the appellant was sentenced at the Snaresbrook Crown Court to three years’ imprisonment for supplying cocaine to police officers on at least four occasions.

3.
The appellant is, by virtue of Section 32(1) of the UK Borders Act 2007, a foreign criminal, who faces the making of a deportation order against him.  Under Section 35(4) of the 2007 Act, it was deemed that his deportation is conducive to the public good.  The Secretary of State must therefore make a deportation order in respect of the appellant subject, to Section 33 of the 2007 Act, which sets out a number of statutory exceptions.  The one that is applicable in the case of the appellant is that such an order would be in breach of his Convention rights, namely Article 8 of the ECHR.

4.
The appellant sought to appeal against the deportation order being made.  His appeal was heard by Immigration Judge Mitchell and Mr Getlevog, non-legal member, on 20 June 2011.

5.
The personal circumstances of the appellant are set out in some detail in that determination.  The appellant came to the United Kingdom in December 1986 when he was 22 years of age and has been in the United Kingdom for in excess of 24 years.  He had returned during that time on five occasions but had spent less than one month in Morocco in the past 24 years.  He married a Karen Ridley on 12 May 1989 and was granted indefinite leave to remain on the basis of that marriage on 19 September 1991.  Seemingly, that relationship came to an end.  Since 2001, the appellant has been in a stable relationship with his partner, Marina Gregory, and they started to live together in approximately 2006.  The appellant in his statement says that they became engaged on 27 March 2007 and had a religious blessing ceremony on 30 March 2008 through an Imam.  The appellant is Muslim and Ms Gregory is a Greek Orthodox Christian.  It became evident to the Tribunal that the appellant had practised ongoing deceit in respect of Ms Gregory that he had never told her that he had been previously married.  Indeed, he did not seem to be divorced either.  By going through the blessing ceremony, and the engagement, he had implied to Ms Gregory that he was free to marry her, which then and still now he is not.

6.
During the course of the hearing, Ms Gregory was asked if she was aware of the appellant’s former marriage and she indicated that she was not.  She appeared to the Tribunal to be shocked and upset by that knowledge.  It was the conclusion of the Tribunal, perhaps understandably, that the relationship, as between the appellant and Ms Gregory, had been tarnished by that behaviour.

7.
So far as the offending was concerned, the appellant involved himself in the licensing trade, managing bars on behalf of a number of companies.  It was his evidence that he had been a drug user since 2008.  There came a time when the appellant found himself in financial difficulties in relation to the changed trading conditions in a local area and his health was deteriorating.  In those circumstances, he fell to supplying drugs, particularly on the four occasions whilst working in a bar.  The OASys Report indicated that he was at low risk of offending in the future.  Indeed, there were positive reports noted by the Tribunal as to his current conduct and response.  Indeed, it was noted that he was currently undertaking an NVQ course in hairdressing and barbering in order to undertake a new career away from working in the licensing trade.

8.
It was noted that the appellant still had relatives in Morocco, although he had forgotten how to speak much French.  It was considered, however, that his language skills would return and that he had a transferable skill, namely in hairdressing and barbering.  A brief summary of those findings was set out indeed by the Tribunal at paragraph 60 of the determination.

9.
At paragraph 57, the Tribunal noted the serious nature of the offence and that, as this was an automatic deportation case, it had not attempted to argue that the deportation was not conducive to the public good.  Thus the Tribunal reminded itself that it had to go on to consider the circumstances as a whole for the proportionality test under Article 8 of the ECHR.  That consideration was expressed in these terms at paragraph 58:-

“Having considered the circumstances of the appellant as a whole including his age and that of his private life in the United Kingdom we conclude that the decision to deport the appellant is proportionate.  We therefore dismiss the appeal.”


There was no reason given why that conclusion came to be made.

10.
Complaint is made in the grounds of appeal that the self-direction made by the Tribunal at paragraph 19 of the determination was a defective one and served, indeed, to taint the overall approach that was taken.

11.
Furthermore, complaint is made that no clear findings were made as to the issue of family life as between the appellant and Ms Gregory.  Complaint is also made as to the approach taken by the Tribunal to whether the risk of the appellant re-offending was “low” or “medium”, particularly in the light of the concession at the hearing before the Tribunal.

12.
Leave to appeal was granted on the basis that, having regard to the self-direction, it may be that the Tribunal arguably limited its approach to one of a review of the respondent’s decision as opposed to making its own decision.  Furthermore it was recognised that the Tribunal made no clear findings on the important issue of family life.

13.
Thus the matter comes before me in pursuance of that grant of leave.

14.
There is no issue as between the parties that a material error of law has been made, although what that error is seems less clear.  The respondent, in a letter dated 4 August 2011, did not oppose the appellant’s grounds for reconsideration to the limited extent that was set out and invited the Tribunal to determine the appeal with a fresh oral hearing.  According to the respondent at paragraph 5 of that response:-

“The panel have failed to take into account and make findings on the effect or not of the appellant hiding from his UK partner the fact that he was still married and how this might or might not affect the long term relationship.  It was not agreed the panel erred in finding that the risk of re-offending was low-medium as a low to medium risk as noted in the OASys Report.  Even though the respondent referred to a low risk the Judge was entitled to prefer the OASys conclusion which was before the appellant.”

15.
For my part, I find there to be a material error of law in the approach of the Tribunal, particularly linked to the self-direction that was given, was to the effect of endorsing the view of the respondent that it was conducive to the public good for the removal to take place, without giving independent consideration to the issues of the appellant’s protected rights and whether or not they were engaged in the circumstances of this case.

16.
In the circumstances, I set aside the decision and proceed to remake it, being sensitive to the issues that have been raised.

17.
There is a bundle of documents before me of some 115 folios, submitted on behalf of the appellant.  Mr Nathan, who represents the appellant, also invited my attention to further statements and to his skeleton argument and authorities.  It was not considered necessary by either party, in the light of the volume of documentation that has been presented, that there should be any further oral evidence.  Mr Saunders, who represented the respondent was content, for me to accept the validity of what was stated and did not seek in any sense to cross-examine the appellant or Ms Gregory, both of whom were present at the hearing, as indeed was the appellant’s sister.  Of those findings of fact which had been made by the Tribunal, Mr Saunders did not seek to undermine them.  His concern was that other findings of fact needed to be made.

18.
The first issue to determine clearly is whether or not there exists family life as between the appellant and Ms Gregory or between the appellant and his wider family.

19.
In that connection, I note the witness statement of the appellant dated 16 June 2011 and a further statement of 14 October 2011.  It is noted that the appellant and Marina Gregory have been together in a close relationship since January 2001.  They spent a lot of time in each other’s company in the first five years of that relationship and then moved in to live together in 2006.

20.
At one stage, Marina had suffered a miscarriage.  The relationship survived the eighteen months or so that the appellant had been in custody, he being released in October 2011.  He speaks in his further statement of Marina visiting him regularly in prison and talking on the phone everyday.  The appellant is in the process of filing a divorce petition, he having been separated from his legal wife for over 15 years.  The appellant, Marina and her family still approve of the relationship and of the marriage plans.  She and he resumed cohabitation on his release from prison and are looking to the future.

21.
Marina Gregory had made a statement on 12 June 2011 and a further statement placed before me at the hearing.  She is a British citizen, present and settled in the United Kingdom, having lived in the United Kingdom all her life.  She is employed as a Sales Consultant, a job held since February 2011.  Prior to that she had been working as a hairdresser in Cockfosters since the age of 16.  She has two sisters, both of whom are married.  Her father is deceased but she has a close relationship with her mother.

22.
Essentially in her first statement she confirms that which the appellant said as to the relationship.  In a further statement she indicates that she has been reconciled to his deceit upon her and that she still wishes to be with him and loves him.  She is understanding of the deception and why it was made.  The family are also reconciled to the situation.  Indeed, according to her evidence, the relationship is stronger now, and there is a plan to marry and start a family as soon as the divorce is finalised.

23.
There has been no challenge to that evidence, nor indeed have I been invited to disregard it.  In the circumstances, I find that there is family life still existing in a strong form between the appellant and Marina.  There is no reason to believe that her sentiments, as expressed in the statement, are otherwise than genuine and that both the appellant and Marina are genuine in their wish to develop the relationship.

24.
In considering family life, it is also important to consider the wider family, both of the appellant, in particular, and also of Marina.  The appellant’s sister, Rafika Didi, is a British citizen present and settled in the United Kingdom, having lived here for 20 years.  The appellant’s sister is married with three children with her husband.  They themselves are a family unit and it is contended, both by Rafika Didi and by the appellant, that they provide emotional support for one another, living nearby as they do.  There are very regular visits, their homes being some five minutes’ drive apart.  The appellant also plays a regular part, and played before his imprisonment, in collecting Adam and Sabrina from school.  Seemingly, indeed, in 2007, his brother-in-law was ill with pneumonia and he became very much more involved with helping his sister and looking after the children at that time and indeed took annual leave in order to help them.  Thus, there is a closer than usual connection as between the appellant and his sister’s family.  There is a statement from the appellant’s sister dated 12 June 2011 to like effect.  I bear in mind the case of Kugathas, and particularly the issue of family life as between adults.  I find, in the context of this particular case, that there is an element of family life and more than usual emotional dependency as between the appellant and his sister’s family, in addition to the close relationship which he has with Marina.

25.
There is, of course, also the element of the appellant’s private life with his friends, his work and his connections, and also with the wider family, particularly the family of his now fiancée, with whom he also has considerable contact.  There are a number of statements and letters in the bundle.  They were noted by the Tribunal on the previous occasion and I note them.

26.
Given the finding of family life, it is necessary therefore to consider what would be the consequences to that family life were the appellant to return to Morocco.  Once again, that perhaps does not need to be dealt with in great detail.  Marina Gregory in her statement talks about having family in the United Kingdom and the need to maintain contact with them.  The Tribunal, on the previous hearing, made the finding that it would not be reasonable to expect her to follow the appellant, for the reasons as set out in paragraph 43 of the determination.  It was also recognised that the deportation of the appellant from the United Kingdom would effectively end the relationship with her.  Thus, the interference with that family life would be marked and extreme in this particular case.  No issue is taken with such findings.

27.
Thus, the real issue in this matter is that of proportionality.  As far as relatives in Morocco were concerned, that was clarified in the course of the hearing.  The appellant has a father aged 84 years living in Rabat and one sister living in France.

28.
In making that assessment, it is necessary to consider those matters which are in favour of the appellant remaining in the jurisdiction and those that are contrary to that contention.

29.
The House of Lords in the case of Huang stressed the importance of family life and of the need of individuals to live within a caring and supportive community.  I find, in this particular case, that that community is to be found in the United Kingdom with Marina and her family and with his sister Rafika and her family.  It is a close relationship and one that has within it a degree of mutual emotional independence.  Indeed, it is to be recognised in commonsense that the appellant, having effectively lost his employment in the licensing trade, and having lost his liberty for some eighteen months, would need the love and support of his family and friends much more in order to build up his life.  I note also an important issue which is accepted, namely that Marina is a sufferer from anorexia and has always had a nervous disposition.  There is medical evidence to that effect and I note, in particular, a letter from her mother dated 5 March 2010 at page 97 of the appellant’s bundle.  It is the belief of Mrs Maria Gregory that her daughter’s health would suffer dramatically without the appellant’s care and support.  It is to be noted that that letter was written more in the context of the sentence and imprisonment than in deportation.  It is understandable that that situation would arise, far more in the separation of a relationship permanently than otherwise.  The appellant himself also has adduced evidence of ill health, although that perhaps is not such an emotional consideration as is anorexia.  I bear in mind that I must consider the interests of others affected by the removal and not just the appellant.

30.
It is also a significant factor that the appellant has been in the United Kingdom for many years.  He has gained the status of indefinite leave to remain and generally it was said that he has conducted himself for most of those years without criticism and conscientiously.  His links, therefore, with Morocco are extremely limited and his return to that country, even were he to secure employment would be without the family and support network that he has enjoyed and continues to enjoy in the United Kingdom.

31.
I set beside such matters clearly the appellant’s offending behaviour.  As Mr Saunders correctly indicated, it was not the case that the appellant had been of good character prior to his sentence, as commented by the Tribunal, but rather that he had offences to his detriment.  This can be seen from the OASys Report which is in the respondent’s bundle at paragraph 2.12.  It is noted that the appellant had three previous convictions, namely false accounting in 1990, criminal damage in 1996, and perverting the course of justice in 1998.  He received financial penalties and a suspended sentence for those matters.  There were, however, no previous convictions involving drugs and there were notable gaps between his previous offences.

32.
As was recognised on a previous occasion, the drug offending was not an isolated incident, but seemingly developed since 2008 arising from the appellant’s own drug consumption initially.  The matter which delayed the appellant in pleading guilty to the matters lay in the legal question of entrapment.  When that was resolved, the appellant pleaded guilty and such was recognised in the sentencing remarks of the Judge.  The brief analysis of the offences is also set out in the OASys Report which is that the appellant had bank loans but his outgoings exceeding his income and he began misusing cocaine as a form of escapism.  At the time he was experiencing some difficulties within his relationship and suffering from depression.  He was not supplying drugs in general but to a few people, which led to his involvement with undercover police officers in the circumstances.

33.
The Judge noted the nature of his offending and the cooperation that he had given, and indeed the assistance that he had provided on other matters.  The Judge recognised that he had worked responsibly for many years in the licence trade and account was taken of assistance which he had given to the police in relation to a murder case.  It was accepted that the guilty plea depended on an assessment of the evidence and upon legal advice and due credit was therefore given in the overall sentence.

34.
An issue raised in the grounds of appeal and, indeed by the respondent in the reply, revolves around the assessment of risk.  This is perhaps a conflation of two factors as set out in page 19 of the OASys Report.  There is, first of all, the risk of re-conviction, looking at such features as education, relationships, lifestyle, drug misuse, alcohol misuse, thinking behaviour and attitude with a total score in that connection which looked at all the factors of 5 out of 64, with the banding category of low.

35.
So far as risk of serious harm was concerned, that was estimated as medium to the public, and clearly drug offences are, by their very nature, something which poses risk to the community.  Concerns were raised in that assessment as to the appellant coping in custody and his vulnerability.  No doubt, therefore, these are matters which would be addressed by a secure family environment and support.  In that connection, it is also to be noted that the appellant had undergone training to be a hairdresser.  He also has considerable experience in that trade and it is likely that he would find employment, which again would assist both financially and also in terms of cementing family unity.

36.
The appellant indicates that he has remained drug free and that he will not re-offend.  He has undergone a number of courses, assessments and training in custody, which are set out in his bundle.  They speak highly of his motivation and of his commitment to improvement.  If anything, they serve to reinforce the conclusion that the risk of conviction is low.

37.
It is somewhat difficult, without more, to understand the correlation between a medium risk of serious harm to the public, with no risk of re-offending in the nature of the behaviour which constitutes that risk.  It is a matter of commonsense if the appellant was unlikely to re-offend in relation to drugs, then he ceases to pose that level of threat to the community.

38.
It is clear that the assessment of low risk was made looking at a large number of factors.  Indeed, some assistance is provided as to that interpretation at page 30 of the OASys Report where the terms “low” and “medium” are defined, medium being defined as:

“There are identifiable indicators of risk of serious harm.  The offender has the potential to cause serious harm but is unlikely to do so unless there is a change in circumstances, for example, failure to take medication, loss of accommodation, relationship breakdown, drug or alcohol misuse.”


There is no suggestion in this case that the appellant needs any medication for his behaviour.  So far as accommodation and relationships are concerned, those would seem to be reinforced rather than breaking down.  All that is said about him concerning his response in prison, is that there is little likelihood of drug or alcohol misuse.  Thus, looking at the matter as a whole, it would seem that an assessment of a low risk would not be an unreasonable one, taking into account the full context of the appellant’s relationships, behaviour, character and motivation.

39.
Mr Saunders invited me to find, however, that the nature of the legislation has meant that it has been deemed that the appellant’s removal is conducive to the public good.  He invited me to find that the nature of the appellant’s offending was of a serious nature, such that it is entirely appropriate in the exercise of proportionality that the disapproval of society for such behaviour is marked by the appellant’s removal.  My attention was drawn to the case of N (Kenya) [2004] EWCA Civ 1094.

40.
An important passage in that decision was that of Lord Justice May at paragraph 65 which reads as follows:-

“The risk of re-offending is a factor in the balance, but, for very serious crimes, a low risk of re-offending is not the most important public interest factor.  In my view, the Adjudicator’s decision was over-influenced in the present case by his assessment of the risk of re-offending to the exclusion, or near-exclusion, of the other more weighty public interest considerations characterised by the seriousness of the appellant’s offences.  This was an unbalanced decision and one which in my view is plainly wrong.  There are, it is true, references to the offences and their seriousness.  They are in the main incidental or part of the narrative.  I consider that a proper reading of the determination as a whole does not support the submission that the Adjudicator took properly into account the public interest considerations.  If he had, it is, in my view, plain that he would not have reversed the Secretary of State’s decision as to deportation.”

41.
That judgment was of course made in relation to the old style deportation rather than to the automatic deportation, where public interest is to be assumed by legislation, rather than by executive consideration.

42.
Mr Nathan, in his skeleton argument, acknowledged that the N (Kenya) approach was also followed in OH (Serbia) v SSHD [2008] EWCA Civ 694.  More recently the Upper Tribunal has questioned its application in automatic deport cases in NK (Gambia) [2010] UKUT 281.

43.
As was recognised in Maslov v Austria [2008] INLR 47, the weight to be attached to the respective criteria will invariably vary according to the specific circumstances of the case.

44.
In MK the appellant in that case was sentenced to four years’ imprisonment for the two offences of possessing Class A drugs with intent to supply.  The appellant spent most of his life in the United Kingdom and was in a stable relationship with a young son.  The Court of the First-tier Tribunal had recognised that, although the offence was a serious one, in light of all matters the removal was not proportionate.  Argument was advanced in that case, as indeed is advanced before me, that the Tribunal had erred in law by failing, when striking the balance, to take into account the respondent’s view of the serious nature of the offence.

45.
The Tribunal in MK noted that in cases by virtue of Section 32(4), it was not open to an appellant to argue that his deportation was not conducive to the public good, nor is it necessary for the respondent to argue that it is.  The seriousness of an offence and the public interest are factors of considerable importance when carrying out the balancing exercise in Article 8.  As Parliament has now determined where the public interest lies in cases of automatic deportation, that factor must be taken into account, together with the Tribunal’s own assessment of the seriousness of the offence.  The gravity of criminal offending will normally be clear from the facts and the nature of the offence; the views expressed by the sentencing judge, and, importantly, the actual sentence.

46.
In the event, the Tribunal found that all relevant matters had been taken into account and that the First-tier Tribunal were entitled to find the scales tipped in the appellant’s favour, particularly in light of the fact he had been in the UK for practically his entire life, the absence of any continuing connections with the Gambia, and more particularly the presence in this country of his partner and young child who could not reasonably be expected to return to the Gambia with him.

47.
In assessing the seriousness of the offence, it is to be noted that it is not suggested that the appellant was involved in large-scale drug dealing or that he was part of a gang doing so or that he derived much of his income from such transactions.  Although the word “cocaine” is one designed, and understandably so, to spread alarm, it is to be noted that each of the four transactions which are relied upon as being the foundation of the charges against him was in respect of 4.2gs of cocaine, each with a street value of £160.  That, of course, in fairness to all parties, should be placed within the context, as the appellant accepted, that he himself had a moderate drugs misuse habit since 2008 and that he did supply from time to time drugs to his friends, but not so much on a commercial basis.  Thus it would be unrealistic to view the four wraps of cocaine to be entirely the number that had been supplied to others but the nature and the scale of what money was made from that enterprise is a relevant consideration when looking at the seriousness of the matter overall.

48.
Risk of offending is not a factor ruled out by N (Kenya) but is given less prominence within the scale.  Such does not go, of course, to a mitigation of seriousness, but is a relevant factor, as I so find, in the assessment of his ability to build real and lasting relationships with his fiancée and with his wider family.  Someone who is at real risk of offending is someone who not only poses a continuing threat to society but somebody who will find themselves more in prison than in a family setting.  I assess that risk to be low and not medium, for the reasons that I have already set out.

49.
Nevertheless, I recognise that the Tribunal in MK stressed the importance of bearing in mind the serious nature of the offence in making an assessment of that serious nature in the light of all the context of the case.

50.
For my part, I can see little practical distinction between the circumstances of the appellant in that case and the appellant in the present case.  Although he did not come to the United Kingdom as a minor, he has lived for many years in the United Kingdom, enjoying a close relationship, not only with his fiancée but also with his own family who had come from Morocco to take settlement in the UK.  There is little practical evidence that the appellant has significant links anymore with Morocco.  He has visited from time to time to see his elderly father but, apart from that limited connection, there is very little for him.

51.
As I indicated, he has qualifications for occupation as a hairdresser and indeed it is right to note namely that his fiancée has that experience.  There is also a letter from Lowe-Lites dated 14 October 2011 which indicates that the appellant has a job to go to, he having obtained his necessary qualifications.

52.
I recognise that it is by no means an easy case, particularly as the appellant has only secured his release from prison on 3 October.  He will remain on licence for a period.  It is clear from the documentation that he has remained drug free and I am satisfied, to the appropriate standard, that his intention to improve his behaviour and reforge his relationship with his long-term partner is genuine and intended.

53.
Balancing, therefore, the factors of the appellant’s situation and circumstances in the United Kingdom with the interests of the public in his removal, I find that the scale and balance tips substantially, in this particular case, towards the appellant.  I find, therefore, that in all the circumstances, that it would be disproportionate to remove the appellant from the jurisdiction.

54.
I find, therefore, that the appellant’s human rights are engaged as to provide a statutory exception to the appellant’s removal.

55.
The appeal against deportation is allowed.

Signed
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